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Keener G Moffitt, Tony Rex Moffitt, Lois Marlene
Mor el ock and M chael Mffitt, next of kin of Ruby Elizabeth
Moffitt, appeal a judgnent of the Law Court for Sullivan County,

whi ch found Hol ston Valley Hospital and Medical Center entitled



to a lien against proceeds of a settlenent for the wongful death

of Ruby Elizabeth Mffitt.

Hospi t al

hospi t al

They appeal, insisting that the lien in favor of the
created by T.C A 29-22-101, was invalid because the

failed to send a notice by registered mail to counsel as

required by T.C A 29-22-102(b). They also insists that under

T.C A 20-5-106(a), any danmages coll ected because of tortious or

wr ongf ul

deat h passed to "the next of kin free and clear of the

clains of creditors.

1

The case was tried upon the follow ng stipulation:

Ruby Elizabeth Moffitt was struck by an autonobile

while crossing a street in Kingsport, Sullivan County,
Tennessee on February 9, 1994. She was transported to
Hol ston Vall ey Hospital and Medical Center, and was
admtted to Hol ston Vall ey Hospital and Medi cal Center
on February 9, 1994. She remmined in the hospital
pursuant to this adm ssion through March 31, 1994. On
that date, she was discharged on the records of the
hospital and re-adnmtted to the Hol ston Vall ey Hospital
and Medical Center Skilled Nursing Facility, where she
remai ned through October 12, 1994. Therefore, hospital
records show two adm ssions, the first being on
February 9, 1994 through March 31, 1994 and the second
bei ng on March 31, 1994 through Cctober 12, 1994. The
out standi ng account for the first adm ssion is

$130, 479.32. The outstandi ng account for the second
adm ssion is $115, 537. 55.

2.

Hol ston Vall ey Hospital and Medical Center filed

two docunents entitled "Notice of Hospital Liens" in
the Ofice of the Grcuit Court Cerk for Sullivan
County, Tennessee at Blountville. The first, relating
to the initial adm ssion was filed on April 19, 1994.
The second, relating to the second adm ssion, was filed
on Cctober 31, 1994. Copies of these docunents are
attached.

3.

Bot h notices contain the nanme of "Vicars (sic) and

Mffatt", Attorneys at Law of 1201 Hi ghl and Avenue,
Bristol, Virginia 24201. These attorneys deny



receiving a copy of said docunents. It is the
Hospital's policy to mail, by certified mail, a copy of
the Notice to each individual which is |isted on the
Hospital Lien

4, Subsequently, Ruby Elizabeth Mffitt died. She
was survived by Keener G Mffitt, Tony Rex Mffitt,

M chael Lee Mffitt, and Lois Marl ene Mrel ock, who are
her children, and who are the Defendants herein. These
Def endants made a cl ai m agai nst Nati onw de | nsurance
Conmpany which is the insurance carrier for the driver
who struck Ruby Elizabeth Mffitt.

5. This claimwas settled by the paynent of Fifty
Thousand Dol | ars ($50, 000. 00) from Nati onwi de | nsurance
Conmpany to the Defendants. Pursuant to the agreenent
of the parties, Sixteen Thousand Six Hundred Sixty-six
dol l ars and si xty-seven cents ($16,666.67) is being
held by the attorney for the Defendants pending the

out come of this case.

6. The parties, by counsel, agree to this Stipulation
of Fact.

The statute authorizing the lien provides the

fol | ow ng:

29-22-102. Perfecting lien--Filing and notice--
Contesting--Effect of settlenment or paynent.--(a) In
order to perfect such lien, the agent or operator of
the hospital, before or within one hundred twenty (120)
days after any such person shall have been di scharged
therefrom shall file in the office of the clerk of the
circuit court of the county in which the hospital is
| ocated, and in the county wherein the patient resides,
if aresident of this state, a verified statement in
witing setting forth the nanme and address of the
patient as it appears on the records of the hospital,
and the nane and address of the operator thereof, the
dat es of adm ssion and di scharge of the patient
therefrom the anmount clained to be due for such
hospital care, and to the best of the claimant's
know edge, the names and addresses of persons, firnms or

corporations clained by such ill or injured person or
by his or her legal representative, to be |iable for
damages arising fromsuch illness or injuries.

(b) A copy of the claimshall, within ten (10)
days fromthe filing thereof be sent by registered
mai |, postage prepaid, to each person, firmor



corporation so clainmed to be |iable on account of such
illness or injuries, at the address given in the
statenent, and to the attorney, or attorneys,
representing the person to whom servi ces were rendered
by the hospital if such attorney, or attorneys, are
known to the claimant or could, with reasonabl e

di I i gence, be known to the claimant.

The Trial Court determi ned that the inferences to be
drawn fromthe stipulated facts do not show that T.C A 29-22-
102(b), relative to notice to attorneys was conplied with, but
such was unnecessary in view of the fact the attorneys had act ual

notice of the filing of the |ien.

In a recent case fromthis Court dealing with

materialman's liens, D.T. McCall & Sons v. Seagraves, 796 S.W 2d

457, 460 (Tenn. App. 1990), Judge Koch addresses general rules

relative to |liens:

Materialman's |iens are creatures of statute.
WIllianms Lunber & Supply Co. v. Poarch, 221 Tenn. 540,
544, 428 S.W2d 308, 310 (1968); Brown v. Brown & Co.,
25 Tenn. App. 509, 512, 160 S.W2d 431, 433 (1941).
Persons seeking to take advantage of the lien statutes
must conply with all the applicable statutory
requirenents, including those relating to notice,
recordation, and proper initiation of suit. Hamlton
Nat'|l Bank v. Long, 189 Tenn. 562, 567-68, 226 S.W2d
293, 296 (1949); Anerican Cty Bank v. Wstern Auto
Supply Co., 631 S.W2d 410, 423 (Tenn.Ct. App. 1981).
(Enmphasi s supplied.)

Tennessee's courts have generally required strict
conpliance with the lien statutes, Eatherly Constr. Co.
v. DeBoer Constr. Co., 543 S.W2d 333, 334-35
(Tenn. 1976); Smth v. Chris-Mre, Inc., 535 S.W2d 863,
863 (Tenn. 1976); Sequatchie Concrete Serv. v. Cutter
Laboratories, 616 S.W2d 162, 165 (Tenn. Ct. App. 1980),
because, as noted by the Suprenme Court:




conpl

f at al

A materialman's lien is altogether statutory,
and, when a | awraki ng body prescribes the
terms upon which it may be asserted, it is
beyond the power of this court to waive its
provi sions or substitute others.

McDonnell v. Anp, 162 Tenn. 36, 41, 34 S.W2d 212, 213
(1931). However, any construction adopted by the
courts should not be so strict that it defeats the
statutes' purpose. Southern Blow Pipe & Roofing Co. v.
G ubb, 36 Tenn. App. 641, 653, 260 S.W2d 191, 196
(1953).

We are of the opinion that the Hospital's failure to

y with the notice provision of the Hospital Lien Statute is

toits lien claim

The Statute upon which the Appellants rely relative to

proceeds of danmages froma wongful death action being exenpt

from

creditors is as foll ows:

20-5-106. Injury resulting in death--Succession to
cause of action--Beneficiary who is mnor or legally
i nconpetent.--(a) The right of action which a person,
who dies frominjuries received from another, or whose
death is caused by the wongful act, om ssion, or
killing by another, would have had agai nst the
wr ongdoer, in case death had not ensued, shall not
abate or be extinguished by the person's death but
shal |l pass to the person's surviving spouse and, in
case there is no surviving spouse, to the person's
children or next of kin; or to the person's personal
representative, for the benefit of the person's
surviving spouse or next of kin; or to the person's
natural parents or parent or next of kin if at the tine
of death decedent was in custody of the natural parents
or parent and had not been legally surrendered by them
otherwise to the person's legally adoptive parents or
parent, or to the adm nistrator for the use and benefit
of the adoptive parents or parent; the funds recovered
in either case to be free fromthe clainms of creditors.



The Hospital defends the Trial Court's action with
regard to T.C. A 20-5-106(a) upon the ground that provisions of
the Hospital Lien Statute, having been enacted subsequent to the
one providing the funds, would "be free fromthe clains of
creditors” repealed by inplication that provision insofar as
hospitals are concerned. Chief Justice G een, one of the

premiere jurists of this State, recognized the Rul e al nost three-

quarters of a century ago, in Southern Construction Co. V.

Hal |'i burton, 149 Tenn. 319, 329, 258 S.W 409, 412 (1924),

wherein he stated the foll ow ng:

Al t hough a later act may not cover the entire
subject-matter of an earlier act, nor purport to
provide a new system if the later act is repugnant and
irreconcilable on a particular point, it will operate
as a repeal by inplication to the extent of the
repugnance and conflict. Baily v. Drane, 96 Tenn. 16,
33 SSW 573. Balden v. State, 122 Tenn. 704, 127 S. W
134.

The rule has been affirmed in a nunber of cases, including the

relatively recent case of State v. Palner, 902 S.W2d 391

(Tenn. 1995), and an earlier case, Kennon v. Commercial Standard

Ins. Co., 52 Tenn.App. 521, 376 S.W2d 703 (1963).

Al t hough the Trial Judge did not specifically so state,
inmplicit in his determnation is a finding that the provisions of
the Hospital Lien Statute repealed by inplication the provision
of 20-5-106 that funds recovered would be free of clains of

creditors.



We concur with the inplicit finding of the Trial Court
that the Code Sections touching on the question are

irreconcil able and that the forner was repealed by the latter.

For the foregoing reasons the judgnment of the Trial
Court is reversed and the case dism ssed. The cause is renanded
to the Trial Court for collection of costs bel ow which are, as

are costs of appeal, adjudged against the Hospital.

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

WlliamH | nman, Sr.J.



